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United States Court of Appeals for the 

District of Columbia 


a. District Court of the United States for tlie 

District of Columbia. 

Equity Xo. 61125 

Paul R. Wimmer, Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia District, Defendant. 

i 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint for Injunction 

Filed April 7, 1936 

i 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 1 

Equity, X"o. 61125 
Paul R. Wimmer, Plaintiff, 
vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia District, Defendant. 

To the Honorable the Supreme Court of the District of 
Columbia, holding an Equity Court. 

The Bill of Complaint of the above-named plaintiff, Paul 
R. Wimmer, respectfully represents to this Honorable 
Court: I 


PAUL K. WIMMER, APPELLANT. 


1. That the plaintiff is an adult citizen of the United 
States and a resident of the State of Virginia, and brings 
this suit in his own right. 

2. That the defendant, Robert J. Hoage, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and is sued in his official capacity as deputy commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, District of Columbia Compensation District. 

3. That heretofore, to wit, on the twelfth day of Decem¬ 
ber, 1935, the plaintiff was in the employ of the Brockway 
Motor Company, Inc., a corporation engaged in and doing 
business within the District of Columbia: and, that while 

so engaged in said employment, the plaintiff on the 
2 day and year aforesaid sustained an accidental in¬ 
jury to his person (as more particularly hereinafter 
described), which injury arose out of and occurred in the 
course of his said employment. 

4. That at the time of the aforesaid injury the plain¬ 
tiff and the said employer were subject to the provisions 
of an Act of Congress approved May 17, 1928, entitled 
“An Act to provide compensation for disability or death 
resulting from injury to employees in certain employments 
in the District of Columbia and for other purposes”; and, 
that the liability of the said employer for compensation 
under the said Act was insured bv the American Mutual 
Liability Insurance Company. 

7>. That pursuant to the provisions of said Act plain¬ 
tiff tiled with the defendant a claim for compensation on 
account of said injury, which claim was controverted by 
the said insurance carrier: that thereupon on, to wit, Jan¬ 
uary 13, 1930, the plaintiff requested a formal hearing, 
which hearing was thereafter granted and had before the 
said defendant on, to wit, Februarv 19, 1936, and March 
4, 1930. 

(). That at the aforesaid hearing testimonv was taken 
and evidence offered on behalf of the plaintiff to the fol¬ 
lowing effect: 

At the time of the injury the plaintiff was employed as 
a salesman of trucks by the Brockway Motor Company, 
Inc. Immediately prior to the accident causing the injury 
the plaintiff was in the company of Mr. L. F. Habel, a 
prospective buyer, and was accompanying Mr. Habel to 
Baltimore, Marvland, in an endeavor to close a sale of 
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one of his said employer’s trucks. The said parties stop¬ 
ped near the intersection of Fourth and K Streets, North¬ 
west, in tlie District of Columbia, to allow Mr. Habel’s 
brother to telephone to his wife and inform her that he 
was going to Baltimore. While waiting for the return of 
the brother, Mr. Habel (the prospective buyer) asked the 
plaintiff for a cigarette. The plaintiff stated that he did 
not have anv but would get out of the automobile in which 
they were seated and purchase some. 

The plaintiff got out of the automobile and started 
3 around its rear end for the purpose of crossing the 
street. Just as he came around in back of the auto¬ 
mobile he was struck across the eve bv an instrument in 

•> •> 

the hands of a colored man, who was accompanied by two 
other colored men. The said colored men immediatelv ran 
away and have never been apprehended nor their identity 
ascertained. The said men did not sav anything nor did 
they attempt to rob the plaintiff. The plaintiff had never 
seen the men before nor did he know of anv reason which 

m/ 

would furnish a motive for their attacking him. i 

By reason of the aforesaid blow the plaintiff ’si left eye 
was removed. 

that the aforesaid testimonv and evidence was uncontra- 

w 

dieted bv anv evidence or testimonv offered at the said 
* * • 

hearing; and that a copy of that part of the transcript of 
evidence taken at said hearing relevant to the manner and 
occurrence of the accident and the circumstances, thereof 
is attached hereto marked “Plaintiff’s Exhibit B’f, which 
is prayed to be taken and read as a part of this i bill of 
complaint. 

7. That subsequent to said hearing on, to wit, March 9, 
1936, the defendant made and signed a compensation order 
making certain findings of fact and rejecting plaintiff’s 
claim for compensation for the stated reason that “the 
claimant failed to prove that the injury arose out of his 
employment with the employer above named”, all of which 
is more fully set out in the copy of defendant’s compen¬ 
sation order filed herewith, marked “Plaintiff’s Exhibit 
A”, which is prayed to be taken and read as a part of this 
bill of complaint. 

8. Plaintiff respectfully avers that the aforesaid com¬ 
pensation order, so far as it makes a finding that the plain¬ 
tiff failed to prove that the injury arose out of his em- 
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ployment, is not in accordance with law in that such find¬ 
ing and conclusion is not supported by, hut is contrary to 
the evidence, and in that such finding and conclusion is not 
consistent with the other findings made bv the said 

v_ • 

4 defendant; and, plaintiff further avers that said 
compensation order is not in accordance with law in 
that the reason stated therein for rejecting plaintiff’s 
claim for compensation (that is: “That the claimant failed 
to prove that the injury arose out of his employment with 
the employer above named") is not, as a matter of law, a 
good and sufficient reason for rejecting said claim. 

WUEREFORK, the premises considered, the plaintiff 
prays: 

1. That process may issue out of and under the seal of 
this Honorable Court directed to said defendant, to appear 
herein and answer the exigencies of this bill of complaint. 

2. That the proceedings before the said deputy commis¬ 
sioner, the defendant herein, be reviewed bv this Court as 


to conclusions of law therein contained, and as to the facts 
and conclusions of fact that may be within the jurisdiction 
of this Court: that a proper decree be granted plaintiff as 
he may be in law entitled. 

3. That an injunction issue out of this Court requiring 
the defendant, Robert J. Hoage, to set aside and vacate the 
said compensation order of March 9, 1936, and directing 
the said defendant to proceed to award compensation to 
the plaintiff within the terms of the aforesaid Act and pur¬ 
suant to the testimony of record in the cause. 

4. And for feuch other and further relief as this Hon¬ 
orable Court may deem fit and proper in the premises. 


PAUL R. WIMMER, 

Plaintiff 

VERNON V. BAKER 

Attorney for Plaintiff 

District of Columbia . 


5 Paul R. AVimmer, being first duly sworn, on oath 

deposes and says that he is the plaintiff named in 
the foregoing bill of complaint by him subscribed; and 
that the facts therein stated are true to the best of his 
knowledge, information and belief. 

PAUL R. WIMMER. 
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Subscribed and sworn to before me this 4 dav of April, 
1936. 

MARY E. WALDRON 

(Notarial Seal) Notary Public, D. C. 


Plaintiff's Exhibit “A” 


United States Employees’ Compensation Commission 
District of Columbia Compensation District 

In the matter of the claim for compensation under the 
District ot Columbia Workmen’s Compensation Act 

Pat i. R. Wimmer, Claimant 

vs. I 

Brock wav Motor Company. Ixu. Employer 
American Mutual Liability Insurance Company 

Insuranee Carrier 

Compensation Order 
Rejection of Claim 

Case No. 9820-1 j 

Such investigation in respect to the above-entitled claim 

having been made as is considered necessarv and a hear- 

*■ • 

imr having been dulv held in conformitv with law, the 
Deputy Commissioner makes the following ; 

6 Findings of Fact 

That on the 12th day of December, 1935, the 
claimant above named was in the employ of the employer 
above named at 4th and K Streets, Northwest, Washing¬ 
ton, District of Columbia: that the omnlover was subject 
to the provisions of an Act of Congress approved May 17, 
1928, entitled “An Act to provide compensation for dis¬ 
ability or death resulting from injury to employees in cer¬ 
tain employments in the District of Columbia and fori other 
purposes”: that the liability of the employer for compen¬ 
sation under the said Act was insured by the American 
Mutual Liability Insurance Company; that on the said 
date the claimant herein while in the employ of the em¬ 
ployer above named as a salesman, suffered an injury 
which the claimant alleges was due to an attack (cause of 
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which is not known) at the hands of some colored men; 
that the said injury resulted in the loss of his left eye; 
that the injury occurred in the course of the claimant’s 
employment, but the claimant failed to prove that it arose 
out of his employment. 

Upon the foregoing findings of fact, it is ordered by the 
Deputy Commissioner that the claim for compensation be, 
and it hereby is REJECTED for the following reason: 

1. That the claimant failed to prove that the injury 
arose out of his employment with the employer above 
named. 

Given under my hand at Washington, D. C., this ninth 
dav of March, 1936. 


(Signed) R. J. TIOAGE 
Deputy Commissioncr , 
District of Columbia 
Co mpe n sat io n District. 


Motion for Leave to Intervene 

7 Filed April 21, 1936 

*-•*#*#*•*# 

Comes now the American Mutual Liability Insurance 
Company, a corporation, by its attorneys, Norman B. 
Frost, Frank IT. Myers and Frederic X. Towers, and by 
reason of its interest in the above entitled proceedings as 
insurance carrier for the Brockway Motor Company, a 
corporation, employer of plaintiff, moves this honorable 
Court for leave to intervene and be made a party defen¬ 
dant herein. 

AMERICAN MUTUAL LIABILITY INSUR¬ 
ANCE COMPANY, a corporation. 

By: FROST. MYERS & TOWERS 

per 


April 21, 1936. 


Frank II. Myers 
Attorneys for Intervener 
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7 


Order for Leave to Intervene 
Filed April 21, 1936 


* 


Upon consideration of the motion filed herein by the 
American Mutual Liability Insurance Company, a corpo¬ 
ration, through its counsel, for leave to intervene and be 
made a party defendant in the above entitled appeal under 
the I). C. Workmen's Compensation Act, and it jappearing 
that ail parties hereto by their respective attorneys have 
noted no objection, it is, bv the Court, this 21 dav of April, 
1936, 

ORDERED, That the American Mutual Liabilitv Insur- 
• ♦ 

a nee Company, a corporation, the insurance carrier in 
Compensation Case Xo. 9820-1 before the Deputy Commis¬ 
sioner, be and it hereby is granted leave to intervene in the 
above entitled cause of action as a party defendant 
8 and further is allowed twenty (20) days from the 
date hereof in which to file any necessary I pleading 
as said intervening defendant. I 

PEVTON GORDON 

J ustice 

IFc have no objection: 

Vernon V. Baker S 

Attorney for Plaintiff 

Allen J. Krouse. Asst. U. S. Attv 

* 

Attorney for Defendant. 


Stipulation 
Filed April 22, 1936 




Plaintiff and defendant in the above-entitled action here¬ 
by stipulate and agree to consider the transcripts! of the 
testimony taken before Robert J. Iloage, Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, on February 19, and March 4, 1936, in the case of 
Paul R. Wimmer v. Brockway Motor Co., Inc., employer, 
and American Mutual Liability Insurance Co., insurance 
carrier. Case Xo. 9820-1, as exhibits to the bill of complaint 
filed herein, said transcripts of testimony to be identified 
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as plaintiff’s exhibits “C” and “D”, respectively, and 
prayed to be read as a part of plaintiff’s bill. 

VERXOX V. BAKER 
Attorney for plaintiff 
Paul R. Trimmer. 

LESLIE C. GARXETT 
United States Attorney. 

ALLEX J. KROUSE 
Assistant United States 
Attorney . 

Attorneys for defendant 
R. J. Hoage. 


9 Motion to Dismiss Bill of Complaint for Injunction 

Filed April 22, 1936 

Xow comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees* Compensation Com¬ 
mission, bv his attorneys, and moves this Honorable Court 
to dismiss the bill of complaint filed herein, for the follow¬ 
ing reasons: 

1. That the bill of complaint filed herein does not state a 
cause of action and does not entitle the plaintiff to any relief 
in law or equity. 

2. That as shown by the bill of complaint, including the 
transcripts of the testimony made a part thereof as plain¬ 
tiff’s exhibits “0” and “D”, the findings of fact of the 
deputy commissioner in the compensation order, com¬ 
plained of in the bill, are supported by competent evidence 
and should therefore be regarded as final and conclusive. 

3. For such other good and sufficient reasons as mav be 

V * 

shown. 

LESLIE C. GARXETT 
United States Attorney. 

ALLEX J. KROUSE 

Assistant United States Attorney. 

Attorneys for Defendant 
B. J. Hoage. 
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Separate Motion of Intervener to Dismiss 
Complaint for Injunction 

Filed Mav 1, 1936 


Now conies the American Mutual Liability Insurance 
Company, a corporation, by its attorneys, Norman B. Frost, 
Frank H. Myers and Frederic N. Towers, and says that, 
by order of this court filed April 21st, 1936, it was 
10 permitted to intervene herein as a party defendant 
and it now moves this Honorable Court to dismiss 
the bill of complaint filed by the plaintiff, Paul R. Wimmer, 
in the above entitled cause, for the following reasons: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That as s< t forth in the bill of complaint, including the 
transcripts of testimony made a part thereof as plaintiff’s 
exhibits “C M and “D”, the findings of fact of the deputy 
commissioner in the compensation order aforesaid, com¬ 
plained of in the bill, are supported by competent evidence 
and are, therefore, final and conclusive. 

3. That as shown by the bill of complaint, and; the at¬ 
tached transcripts of testimony, the employee, plaintiff 
herein, failed to prove that an injury sustained on Decem¬ 
ber 12th. 1935, arose out of the employment, within the pur¬ 
view of section 2 (2) of the District of Columbia; Work¬ 
men’s Compensation law. 

4. That the compensation order filed by the deputy com¬ 

missioner on March 9th, 1936, and complained of in plain¬ 
tiff’s bill, is in accordance with law. I 

5. For such other good and sufficient reasons as may bo 
shown. 

FROST, MYERS & TOWERS 

per FRANK H. MYERS 
Attorneys for Intervener. 
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PAUL P. WIMMER, APPELLANT, 


11 Order Dismissing Bill of Complaint for Injunction 

Filed May 13,1936 




This cause having come on to be heard upon the motions 
to dismiss tiled by the Deputy Commissioner and the inter¬ 
vening defendant, American Mutual Liability Insurance 
Company, a corporation, through their respective counsel, 
and having been considered by the Court, it is, by the Court, 
this 13" day of May, 1936, 

ADJUDGED, ORDERED and DECREED, That the 
motions of the defendants aforesaid to dismiss tin* bill of 
complaint be, and the same are hereby granted, and the 
said bill of complaint be, and the same is hereby dismissed. 

0 R LUIIRIXG 

Xo objection as to form: Justice 

VERXOX V. BAKER 
Attorney for Plaintiff 

The plaintiff by his attorney of record in the above 
entitled cause notes an appeal in open court to the United. 
States Court of Appeals for the District of Columbia from 
the foregoing- decree and cost bond is herebv fixed in tin* 
penal sum of One Hundred Dollars ($100.00) or Fifty Dol¬ 
lars ($50.00) cash in lieu thereof. 

OR LUIIRIXG 

Justice 


i — 


Memorandum 

JUNE 1, 1936 

Undertaking on appeal for $100 approved and died. 


Stipulation 

Filed June 12,1936 

* * • • * * 


It is hereby stipulated and agreed between the plaintiff, 
Paul R. Wimmer, and the defendants Robert J. Iloago and 
American Mutual Liability Insurance Company, through 
their respective attorneys, that the following statement is 
agreed upon as including the evidence on the point in issue 
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on appeal, and which evidence was adduced before the 
defendant Deputy Commissioner at the hearing on plain¬ 
tiff’s claim for compensation; and it is agreed that this 
stipulation is to be used as, and to be, a part of the record 
in lieu of the transcript of the testimony taken before the 
Deputy Commissioner, referred to in the bill of complaint 
and identified as Plaintiff’s Exhibits “B”, “C” and “D”; 
and, it is further stipulated and agreed between counsel for 
the respective parties that, should the Court of Appeals 
desire to see the said transcript of testimony or any part 
thereof, the same may be presented in open coitrt in the 
Court of Appeals by either party at the time of the argu¬ 
ment or whenever the transcript may be requested. 

On December 12, 1935, claimant, Paul P. Wimincr, was 
in the employ of the Brockway Motor Co., Inc., as a truck 
salesman with headquarters at 2047 L Street, Northwest, 
Washington, D. C. On that day he was attempting to sell 
one of his employer’s trucks to one L. F. Habel. Claimant 
was unable to show the prospective buyer the type 
13 of truck he wished to buy except by carrying him 
to the company’s branch office in Baltimore, and it 
was agreed that they go to Baltimore in claimant’s auto¬ 
mobile to see the type of truck desired. From the em¬ 
ployer’s show room at 2047 L Street claimant and L. F. 
Habel proceeded to the latter’s place of business; in the 
500 block of Eleventh Street, Southwest, where they, picked 
up a Mr. E. A. Habel (brother of the prospective purchaser) 
and a Mr. Roy Bolding. The prospective purchaser wished 
his brother to accompany him to advise him regarding the 
proposed purchase, and also wanted someone to drive the 
truck back from Baltimore in case a purchase were; made. 

Earlier in the dav the claimant and L. F. Habel lunched 
together and at that time claimant had one drink of liquor. 
The resident physician at the Episcopal Eye, Ear and 
Throat Hospital testified that in his opinion claimant, upon 
his admission to the hospital after the accident, was intoxi¬ 
cated. L. F. Habel and E. A. Habel testified that the claim¬ 
ant was not under the influence of intoxicating liquor at the 
time of the accident. L. F. Habel had one or more drinks 
of liquor at lunch and several others during the course of 
the afternoon. Upon cross examination, when asked; if he 
was drunk, L. F. Habel replied, 4 4 Yes, I guess I was. F E. 
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A. Habel testified that while his brother was drinking he 
(the brother) was entirely under control of himself. 

The four parties aforementioned left L. F. Habel’s place 
of business between 3:30 and 4:00 o’clock P. M. E. A. 
Habel was driving the automobile, Bolding was seated 
beside him, and claimant and L. F. Habel were in the rear 
seat. They stopped at a store on Seventh Street and pur¬ 
suant to request of L. F. Habel, either his brother or 
14 Bolding purchased a bottle of liquor. They then 
started toward Baltimore and again stopped a* 
Fourth and K Streets, Northwest, to allow E. A. Habel, the 
driver, to go into a store and telephone his wife and inform 
her that he was going to Baltimore. While waiting for the 
hitter's return to the automobile, tlie prospective purchaser 
asked claimant for a cigarette. No person in the automobile 
having any cigarettes, claimant got out of the car to pur¬ 
chase some. As he walked around the back of the car he 
encountered several colored men and was struck across the 
eve bv an instrument in the hands of a colored man. injur- 
ing claimant and causing the subsequent loss of his left eye. 
The assailant did not attempt to rob the claimant and noth¬ 
ing was said to indicate the reason for the attack. Claimant 
had never before seen his assailant and companions nor win 
anvthing said between them, nor was there anv argumcT 
or altercation between them prior to the assault. 

Testimony was developed tending to show that the 
prospective purchaser had talked of collecting a bill from a 
debtor named Bitters, whose business was located in the 
(’enter Market on New York Avenue between 5th and K 
Streets, Northwest. The parties had passed this place and 
were a little over a block beyond when the accident occurred. 
The prospective purchaser testified that if the accident had 
not occurred he might have gone to Bitters' place. Claimant 
testified that to his knowledge it was not planned to visit 
Bitters' place. 

VERNON V. BAKER 

Attorney for plaintiff. 

LESLIE C. GARNETT 
Unite ft States Attorney. 

ALLEN J. KROUSE 

Asst. United States Attorney. 

Attorneys for defendant Robert 
J. Hoage , Deputy Commissioner. 
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FROST, MYERS & TOWERS 

Bv FRANK H. MYERS 
•> 

Attorneys for defendant American 
Mutual Liability Insurance Co. 


Assignment of Errors 

Filed June 12, 1936 1 

.* * * # # * * * 

The Court erred: 

1. In sustaining’ defendants’ motions to dismiss the bill 
of complaint. 


2. And in other respects apparent of record. 


VERNON V. BAKER 
Attorney for Plaintiff. 

A copy of the foregoing assignment of errors is acknowl¬ 
edged this 10th day of June, 1936. j 

LESLIE C. GARNETT 
United States Attorney 

ALLEN J. KROUSE 

Asst. United States Attorney 

Attorneys for defendant Robert 
J. Ho age, Deputy Commissioner. 

FROST, MYERS & TOWERS 


Bv FRANK H. MYERS 
« 

Attorneys for defendant American 
Mutual Liability Insurance Co. 


16 Designation of Record ; 

Filed June 17,1936 ; 

####### I*'; 

The Clerk of the Court will prepare the transcript of 
record on appeal in the above entitled case and will include 
therein the following: 

1. Bill of complaint for injunction. 
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2. Plaintiff's Exhibit “A”. 

3. Stipulation filed April 22, 1936. 

4. Motion for leave to intervene. 

5. Order for leave to intervene. 

6. Motion to dismiss bill of complaint, filed April 22, 1936. 

7. Separate motion of intervener to dismiss bill of com¬ 
plaint. 

8. Order dismissing bill of complaint. 

9. Stipulation filed June 12, 1936. 

10. Assignment of errors. 

11. This designation. 

VERNON V. BAKER 

At t orucy for Plaint iff 

A copy of the foregoing Designation of Record is 
acknowledged this 17 dav of June, 1936. 

LESLIE C. GARNETT 
U. S. Attorney 

WILLIAM HITZ Jr. 

Asst. U. S . Attorney , 

Attorneys for defendant linage. 

FROST, MYERS & TOWERS 

Bv FRANK II. MYERS 
•> 

Attorneys for defendant Insurance Co. 
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District Court of the United States 
For the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61125 in Equity, wherein 
Paul R. Wimmer is Plaintiff and Robert J. Hoage, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, District of Columbia District, is Defendant, as 
the same remains upon the files and of record in said Court. 
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IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the Citv of Wash- 
ington, in said District, this 6th day of August, 1936. 

CHARLES E STEWART, 

Clerk. 

Bv CHAS B COFLIX, 

(Seal) Assistant Clerk. 

Endorsed on cover: District Court of the United States 
District of Columbia. Xo. 6807. Paul R. Wimrner, Appel¬ 
lant, vs. Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, District of 
Columbia District, and American Mutual Liabilitv Insur- 
ance Company, a corporation, Intervener. United States 
Court of Appeals for the District of Columbia. Filed Aug 
11 1936 Moncure Burke Clerk 
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IN THE 


©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6807. 


Paul R. Wimmer, Appellant, 

v. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees 7 Compensation Commission, District 
of Columbia District, 

i 

and 

American Mutual Liability Insurance Company, 

A Corporation, Appellees, i 


BRIEF FOR APPELLEES. 


Appellant is seeking to have set aside a decree of the 
District Court of the United States for the District 
of Columbia entered May 13th, 1936, dismissing appel¬ 
lant’s bill in equity and thereby affirming action of the 
Deputy Commissioner in rejecting appellant’s claim 
for Workmen’s compensation and medical benefits 
under the D. C. statute (44 stat. 1424; 45 stat. 600). 

An agreed statement of facts, embodied in a stipu¬ 
lation filed below, is set forth in full at pages 10-12 of 
the transcript of record. The stipulation provides 



that the original transcript of testimony taken before 
the Deputy Commissioner will be tiled here if called for 
by the Court. 


QUESTION INVOLVED. 

The only question raised here is whether there was 
any evidence to support the Deputy Commissioner's 
finding that the accident did not arise out of the in¬ 
jured man’s employment. 


SECTION OF THE COMPENSATION ACT 

INVOLVED. 

Section 2 (2) The term “injury" means acci¬ 
dental injury or death arising out of and in the 
course of employment and such occupational dis¬ 
ease or infection as arises naturally out of such 
employment or as naturally or unavoidably results 
by the willful act of a third person directed against 
an employee because of his employment. 


ARGUMENT. 

The Evidence Fails to Disclose that Appellant’s Injury 
Arose Out of His Employment. 

The Deputy Commissioner in his order filed March 
9th, 1936, found (R. 6): 

“that on said date (December 12th, 1935) the 
claimant herein while in the employ of the em¬ 
ployer above named as a salesman suffered an 
injury which the claimant alleges was due to an 
attack (cause of which is not known) at the hands 
of some colored men; that the said injury resulted 
in the loss of his left eye; that the injury occurred 
in the course of the claimant’s employment, but 
the claimant failed to prove that it arose out of 
his employment.” 
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Appellant’s contentions are (1) that the injury hav¬ 
ing occurred “in the course of” and there having been 
no substantial evidence that it did not also “arise out 
of” the employment, the presumption provided for 
by section 20 of the Act attached, and hence the Deputy 
Commissioner’s finding that the injury did not arise 
out of appellant’s employment was not “in accordance 
with law”; and (2) that independently of the presump¬ 
tion, the evidence affirmatively showed that the injury 
arose out of the employment. 

! 

The Statutory Presumption Was Overcome by 
Affirmative Evidence. 

Section 20 (a) of the Act is as follows: j 

“In any proceeding for the enforcement of a 
claim under this Act it shall be presumed, in the 
absence of substantial evidence to the contrary— 
(a) that the claim comes within the provisions of 
this Act. ’ ’ 

The question of the probative force of a presump¬ 
tion raised by the above section of the Act, in the ab¬ 
sence of any opposing evidence, might in a proper case 
be an interesting one. This court apparently held in 
Indemnity Insurance Co. v. Iloage, 61 App. D. C. 173, 
174, 58 F. (2d) 1074, that standing alone the presump¬ 
tion could not be taken as a substitute for proof— 

“This statutory presumption, however, merely 
furnishes a basis for proof and not a substitute 
therefor. It does not shift the burden of proof 
from the claimant to prove by substantial evi¬ 
dence that the injury arose out of and in the 
course of employment. * * *” i 
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And while that case was reversed by the Supreme 
Court of the United States (Voehl v. Indemnity Ins. 
Co. of North America , 288 U. S. 162) this court's com¬ 
ments regarding the effect of the presumption were 
not there discussed. Xor is it necessary to decide the 
question here, for admitting for the purpose of this 
case that the presumption standing alone might be 
sufficient to sustain an award in the absence of other 
evidence, there can be no doubt that the presumption 
itself does not have the quality of affirmative evidence 
(Del Veach in v. Bowers , 296 U. S. 280, 285) and that 
where affirmative evidence is introduced, the presump¬ 
tion must give way. (New Amsterdam Casualty Co. 
v. Hoagcy 60 App. D. C. 40, 41, 46 F. (2d) 837.) Fur¬ 
thermore, where any evidence whatsoever is intro¬ 
duced contra the presumption, and the Deputy Com¬ 
missioner weighing the evidence finds against the pre¬ 


sumption, his decision is final. (Crowell v. Benson , 
285 U. S. 22, 46; 52 Sup. Ct. 285; 76 L. Ed. 598.) 

The stipulation, summarized, shows the facts to have 
been that appellant, Wininier, a truck salesman for the 
Brockway Motor Company, was attempting to sell a 
truck to one L. F. Habel, but did not have in Wash¬ 
ington the particular type of truck lie desired to show. 
It was therefore necessary to go to Baltimore to see 
that type of truck on display. Earlier in the day in 
question, appellant and his prospective purchaser had 
been drinking together. It was decided to go to Bal- 
timore in appellant’s automobile. From the employ¬ 
er’s show room at 2047 L Street, Northwest, appellant 
and his prospective purchaser rode to the latter’s 
place of business in the 500 block of lltli Street, South¬ 
west, where they picked up a Mr. E. A. Habel, brother 
of the prospective purchaser, and a Mr. Roy Bolding. 
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More drinks were apparently taken and between 3:30 
and 4 P. M. the party started off in appellant’s auto¬ 
mobile with Mr. E. A. Ilabel driving. Bolding was 
seated beside the driver and the appellant and the 
prospective purchaser were on the rear seat. They 
stopped at a store on 7th Street and purchased an¬ 
other bottle of liquor. They stopped again at : 4th and 
K Streets , Northwest, to allow the driver of the auto¬ 
mobile, E. A. Habel, to telephone his wife. While the 
driver was out of the automobile across the street tele¬ 
phoning, the appellant, finding that there were no 
cigarettes in the automobile, got out of the rear seat 
for the purpose of purchasing some. He walked around 
to the back of the car where, according to his testi¬ 
mony, he encountered some colored men, one of whom 
struck him in the left eye with an instrument. No one 
else witnessed the assault. Appellant had never pre- 

viouslv seen the men. There was no altercation nor 

•> 

exchange of words prior to the alleged assault, and 
no attempt at robbery. The colored men were not 
apprehended. Appellant was taken to a hospital for 
treatment. The resident physician testified that when 
admitted to the hospital appellant was intoxicated. 
There was some evidence that the prospective pur¬ 
chaser, who admitted that he was “drunk”, had 
planned to collect a bill from one of his creditors be¬ 
fore leaving in the automobile for Baltimore. 

All of these facts constituted evidence the Deputy 
Commissioner was called upon to weigh; and weigh¬ 
ing it he found that, although appellant was in the 
course of his employment, he was not at the time and 
place of the injury performing any duties which arose 
out of his employment. It must be assumed that he 
made his own observations as to the probable honesty 


i 
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and truthfulness of the witnesses, drew his own infer¬ 
ence from their testimony and weighed all of the evi- 
dence before him before making his findings—all of 
which he is permitted to do under the statute. 

Far from presenting no evidence to rebut a pre¬ 
sumption that the injury arose out of the employment, 
these facts clearly indicate that appellant was per¬ 
forming no duty connected with his employment as a 
truck salesman at the time he was struck by the un¬ 
known assailant. The automobile was parked at the 
curb awaiting the return of the driver who was ab¬ 
sent on a personal errand. Appellant had alighted 
for the express purpose of purchasing cigarettes from 
a nearbv store. AVliile going around the back of the 
parked car, inferentially in a condition of intoxication, 
he was injured. 

So that as viewed by appellees, even assuming that 
Section 20 (a) has the full legal effect attributed to 
it by appellant, nevertheless, there being in this case 
affirmative evidence to rebut any presumption thus 
raised, the presumption must give way. A fortiorari , 
where the Deputy Commissioner weighs the evidence 
and makes a finding opposed to the presumption, it 
has no further force. 

Thus, appellant is entitled to a compensation award 
neither because of a presumption or, as stated in his 
brief, by virtue of “ uncontradicted and unimpeached 
evidence,” in his favor. 
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The Deputy Commissioner Applied the Correct Rule 
in Finding that the Injury Did Not Arise Out of 
the Employment. 


A statement of the rule with reference to when an 
injury will be deemed to have arisen out of the em¬ 
ployment is found in Speaks v. linage, 64 App. D. C. 
324* 327, 78 F. (2d) 208: 


“* * * The rule in such cases is well expressed in 
Ayers v. Hoage, 61 App. I). C. 388, 63 F. (2d) 364, 
as follows: ‘An injury arises out of the employ¬ 
ment within the meaning of the Compensation Act 
when it occurs in the course of the employment 
and as the result of a risk involved in or incidental 
to the employment or to the conditions under 
which it is required to be performed. The mere 
fact that the injury is contemporaneous or coin¬ 
cident with the employment is not a sufficient 
basis for an award.’ * * *” 


In Schmoll v. Wcishrod and Hess Company, 89 N. 
J. L. 150, 97 A. 723, wherein a delivery man and col¬ 
lector for a brewerv was shot one Saturdav night 
while making a delivery, it was held as in the instant 
case that although the employee was in the course of 
his employment, the injury did not grow out thereof. 
The Co irt in its opinion said: 

“If the shooting had been for the purpose of 
robberv then it could be said to be incidental to the 
employment, but since there was no motive shown, 
no robbery having been committed, the shooting 
might have been in revenge for a past wrong or 
something foreign to the employment. There is 
nothing in the evidence to show that deceased's 
employment necessarily exposed him to the in¬ 
jury incurred, therefore the accident did not arise 
out of the employment (I. S.) 


i 
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No motive was shown or suggested for the attack 
upon appellant. It might be inferred from the circum¬ 
stances that it was caused bv something done or said 
by appellant in his state of intoxication. In any event, 
at the time of the injury lie was performing no duty 
incidental to his employment as a truck salesman, nor 
would the normal, reasonable pursuit of his employ 
ment have placed him upon the street at the time and 
place where he was struck or otherwise have exposed 
him to the injury received. Application of the rule 
announced in Speaks v. Iloar/e, supra, clearly places 
this claim outside the Act. 

The Evidence of Intoxication Was Material. 

Appellant complains that the evidence of intoxica¬ 
tion is immaterial. Aside from the fact that it is in 
the record here without objection, the fact is that the 
intoxicated condition of appellant and his companions 
was pertinent and admissible testimony to show the 
general situation at the time of the injury, and has 
an important bearing upon the question as to whether 
appellant was engaged in performing duties which 
arose out of his employment at the time he was at¬ 
tacked. The evidence of indulgence in liquor, of the 
planned stop to collect a debt, of the stop to telephone, 
and of the immediate errand of appellant at the time 
he was injured, all aided in presenting a picture of 
what was transpiring at the time in question, which 
picture when viewed by the Deputy Commissioner 
caused him to conclude that appellant's injury did not 
arise out of his employment. 
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The Findings of the Deputy Commissioner, Being Sup¬ 
ported by Evidence, Are Final. 

Appellant argues that the facts are undisputed and 

therefore a question of law only is presented. But in 

presenting this argument he disregards the point that 

it is the duty of the Deputy Commissioner to consider 

and weigh all facts, giving to statements of witnesses 

such credibility as tliev seem to him to deserve and 

* • 

drawing his own inferences from their testimony; and 

that his resultant decision is reviewable onlv in cases 

* 

where there is no evidence at all to support his finding. 

The opinion of this Court in Iloage v. Employers’ 
Liability Assurance Corporation, 6*2 App. D. C. 77, 79, 
64 F. (2d) 715, contained the following statement: 

“In the case of Crowell v. Benson, 285 U. S. 22, 
46, 52 S. Ct. 285, 291, 76 L. Ed. 598, the Supreme 
Court said that ‘as to questions of fact, arising 
with respect to injuries to employees within the 
purview of the act, the findings of the deputy icom- 
missioner, supported by evidence and within the 
scope of his authority, shall be final’. And in this 
court and in the other federal appellate courts the 
rule is well established that mere conflict in testi¬ 
mony or a preponderating weight of evidence will 
not justify disturbing the findings of the Commis¬ 
sioner . * * *” (I. S.) 


And the issue for determination upon this appeal is 
limited to the question as to whether the Deputy Com¬ 
missioner's decision was (to use language from Crow¬ 
ell v. Benson , supra) “without evidence or contrary to 
the indisputable character of the evidence.” 

The testimony in itself was conflicting, was certainly 
not indisputable in character, and was subject to vari¬ 
ous inferences. The Deputy Commissioner heard the 
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witnesses, had the opportunity of judging their credi¬ 
bility, and his conclusion as to the ultimate facts should 
and under the decisions must stand. 


“It is well established that the findings of the 
deputy commissioner upon the facts in such a case 
are final and conclusive when supported by com¬ 
petent evidence. The act dues not authorize the 
court to reice'ujh the evidence when more than one 
inference can be drawn for the purpose of arriving 
at a different conclusion from the deputy commis¬ 
sioner. Crowell v. Benson, 285 U. S. 22, 52 S. Ct. 
285, 76 L. Ed. 508; Yoelil v. Indemnitv Ins. Co., 288 
U. S. 162, 53 S. Ct. 380, 77 L. Ed. 676, 87 A. L. R. 
245; Powell v. Hoage, 61 App. I). C. 99, 57 F. (2d) 
766; New Amsterdam Cas. Co. v. Hoage, 61 App. 
I). C. 306, 62 F. (2d) 468; Hoage v. Employers' 
Liabilitv Assurance Cor., 62 App. I). C. 77, 64 F. 
(2d) 71*5.” Fulton v. Iloaqe, 64 App. I). C. 232, 
234, 77 F. (2d) 110. (I. S.j 


The case of Del Yecchio v. Bowers , 296 U. S. 280, 
which went up from this court, involved a situation 
similar to the one discussed here in that the question 
was whether a presumption (against suicide of a de¬ 
ceased employee) arising under Section 20 had been 
sufficiently rebutted to justify the Deputy Commis¬ 
sioner in disallowing the claim. This court had held 
the evidence to be as consistent with accident as with 
suicide, and that hence because of the provisions of 
Section 20 in respect to presumptions an award should 
have been made. The Supreme Court made clear, how¬ 
ever, that such a presumption “does not have the force 
of evidence in the claimant's favor, and vanishes from 
the case upon introduction by the employer of evidence 
sufficient to justify a finding" in his favor. And held 
that the deciding factor in the case was the power of 



11 


the Deputy Commissioner to weigh the evidence and 
draw his own inferences and conclusions therefrom, 
saying in its opinion: 


4 4 * 


Where the claimant offers substantial 
evidence in opposition, as was the case here, the 
issue must be resolved upon the whole bodyiof the 
proof pro and con; and, if it permits an inference 
either way upon the question of suicide, the deputy 
commissioner and he (done is empowered to draw 
the inference; his decision as to the weight of the 
e rid nice may not he disturbed by the court, 

“For these reasons, we are of the opinion that 
the Court of Appeals erred in holding that as the 
evidence on the issue of accident or suicide was, in 
its judgment, evenly balanced the presumption 
must ti]) the scales in favor of accident. 

(I. S.) 


* * * 1 7 


Every question raised by appellant is answered 
against him by the Supreme Court’s decision in the 
Del Vecchio case. The presumption in claimant’s fa¬ 
vor under Section 20 (a) was rebutted by evidence in 
favor of the employer; the Deputy Commissioner con¬ 
sidered that evidence, drew his inferences therefrom 
and made his decision; and that decision “may not be 

disturbed bv the court.” 

%/ 


Appellant’s Authorities. 

The opinion of this court in the case of Hartford 
Accident and Indemnity Company v. Ho age, 64 W. L. 
R. 861, 862, relied upon by appellant, readily discloses 
the factual differences between that case and the one 
at bar: 

“* * * The place where plaintiff was assigned to 
work was open to all customers of the employer’s 
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restaurant or those who sought to go from the 
restaurant to tlie bathroom and was practically 
open to (*ntranee by the public. * ‘ * It (the in¬ 
jury) was suffered by the claimant when at his 
place of flat if. when upon the ind nsf rial pnonises 
of his employer. and trhile he was cnyaytd at the 
work for which he teas employed.” (I. S.) 

It cannot reasonably be contended that at the time 
appellant herein was struck by the colored assailant 
he was in his place of duty and engaged at the work 
for which he was employed. He had deviated far from 
the path of his duties. The automobile was awaiting 
the return of its driver who had gone on a personal 
errand unconnected with appellant's employment, and 
appellant had gotten out of the automobile for the 
purpose of buying cigarettes. In the Hartford Acci¬ 
dent and Indemnity case, supra, the Deputy Commis- 
sioner had found in favor of the employee-claimant, 
and this court, in reversing the lower court upheld the 
finding of the Deputy Commissioner and reinstated 
the award. 1 AVe can see no parallel between this case 
and the one now presented for decision. 

Appellees do not dispute the authority of Katz v. 
Ka-dans <f* Co.. 2M2 X. V. 420, and those other cases 
cited by appellant where compensation benefits have 
beeen awarded for injuries incurred in the course of 
employment which subjected the employees to risks in¬ 
cident to the use of streets and public highways. How¬ 
ever, appellant in seeking to apply the principal of 
those “street peril” cases to the facts of his own case 
fails to note that he must first prove (to the satis¬ 
faction of the Deputy Commissioner) that his presence 
in the street, in addition to being in the course of his 
employment, was necessary in connection with the dis- 
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charge of his duties. This is clearly pointed out in 
Katz v. Kadans & Company, supra, where it says that 
the workman must be | 

‘‘in the place by reason of his employment, and in 
the discharge of his duty to his employer”. ' 

As heretofore ]jointed out, any presumption that the 
employee in this case was acting in discharge of his 
duties at the time he was injured was rebutted by af¬ 
firmative evidence. And when the Deputy Commis¬ 
sioner weighed that evidence, drew his inferences there¬ 
from and decided that appellant had failed to support 
his burden of proving that at the time and place in 
question he was performing some duty connected with 
his employment, that decision became final. 

CONCLUSION. 

The finding of fact of the Deputy Commissioner 
that the appellant failed to prove that at the time of 
his injury he was engaged in the performance of duties 
arising out of his employment is supported by compe¬ 
tent evidence, and hence is final and conclusive. We 
therefore submit that the compensation order reject¬ 
ing appellant’s claim for compensation is “in accord¬ 
ance with law” and that the action of the lower court 
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in dismissing appellant’s bill of of complaint should be 
affirmed. 
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